
HOW TO GET THE BEST OUT OF MEDIATION
PART ONE 
Every lawyer has a different approach to mediation. This article does not set out to suggest that one uniform approach is best. Mediation must encourage and permit diverse approaches. On the other hand, the last nineteen years of mediation in the UK and mediation elsewhere in the world enables some threads to be drawn together as to what some of the beneficial approaches for clients are in their search for settlement and what approaches can sometimes be counter-productive. Some of those approaches are looked at here in the context of the vital lawyer’s role at the various stages of mediation.

THE ROLE OF LAWYERS IN MEDIATION
Lawyers in mediation have a very difficult and complex role. It is different from a litigation lawyer’s activity in litigation and arbitration. In litigation and arbitration, lawyers are engaged in a perfectly proper intellectual and adversarial exercise both on the law and on the procedure to get their client into the best possible position to win the litigation battle (or, at least, to get their client into the best position to settle). It might be described by some as setting out to win a “war”. However, many lawyers have not been well equipped by their university training to win the peace - there are still too few UK university law faculties teaching either mediation or negotiation skills. To their great credit, many UK law firms are, however, equipping their lawyers with very good training in this field.  
Mediation requires a settlement-orientated and problem solving approach to being a lawyer, aptly encapsulated in Professor Julie Macfarlane’s book, “The New Lawyer: How settlement is transforming the practice of law”
. She describes lawyers shifting from being the client’s legal “rights based adversarial warrior” towards that of being the client’s conflict resolution adviser. That is not playing with words; it is truly a paradigm shift in approach, attitude and skills. She propounds the view that a “rights based warrior lawyer” 
“…no longer satisfies client expectations, which centre on value for money and practical problem solving rather than on expensive legal argument and arcane procedures…There are signs that patience and deference of the consumers of legal services is beginning to fray around the edges. Both corporate and personal customers appear increasingly unwilling to passively foot the bill for a traditional litigation-centred approach to legal services, preferring a more pragmatic, cost-conscious and time efficient approach to legal problems…”

Although published in 2008, the message of that book is even more apt in the present time of very real economic pressures. Businesses now constantly seek to drive down cost expenditure. Indeed, in-house Counsel are under pressure to reduce company spend on legal cost and, in particular, the cost of instructing external private practice law firms. Mediation offers one of many tools to help keep that expenditure proportionate and meet clients’ expectations for problem solving solutions.
For lawyers these changes and pressures are both a challenge and an opportunity. They are a challenge by reason of the increasing move towards settlement orientation and problem solving as opposed to traditional litigation lawyering. They are an opportunity because lawyers, as a service profession, need to satisfy their clients’ desire for faster, cheaper and more pragmatic resolution of disputes. Excellence in advising clients how to get the best out of mediation will help lawyers satisfy their clients’ needs and provide lawyers with satisfied clients who will return with repeat business. 
None of that means that a lawyer with traditional litigation skills has to put the law and any procedural advantages he has won to one side once he is in mediation. To the contrary, those things remain of vital importance as the setting for mediation. In the event that no settlement is achieved, they remain of fundamental importance to the continuing legal process. 
So, in mediation, the lawyer’s traditional role is vitally important but his skillful mediation representation role and dispute resolution adviser role is also essential to put his client in the best position achieve an acceptable settlement and secure the peace. The mediation process benefits enormously from that skillful input from lawyers. 

Some of the general attributes that lawyers can bring to mediation are as follows:
· to be well prepared and to be sure the client is also well prepared for the mediation. It is undoubtedly the case that those who are well prepared for the mediation will have an advantage over those who are not;

· to succinctly express the law and the facts to the other party to the best advantage of his client;

· to be sure that his client understands the law as it affects his case;

· to give guidance to his client as to which of his points are good and which are not so good;

· to really understand the other sides’ points and, rather than being dismissive of them, giving proper credence to those that he believes may give rise to risk for his client, making sure his client understands that risk;

· where expert witnesses for each party have divergent views, to explain the risks of litigation and that the Judge is likely to have to prefer one expert’s view to that of the other expert;

· to give to the client accurate figures for the costs incurred to date and estimates of the likely future costs in the litigation (including being sure that the client understands the concept of irrecoverable costs).

· most importantly, to understand his client’s motivations in looking for a settlement at mediation. Those are likely to include matters that are purely commercial, and largely unrelated to the legal position, such as continuing expenditure on legal costs, risk, diversion of senior staff into the litigation process and out of managing the business, the need for certainty (for the financial year end or a possible merger or takeover or otherwise), achieving a better, or at least acceptable, outcome rather than running the inherent risks of litigation, avoiding the publicity of a public trial, an ongoing relationship with the other party or the possibility of the parties working together again to mutual advantage once the dispute is settled. In short, business issues can be as important, sometimes even more important, to a business than the chance of a good litigation outcome. No business thrives on uncertainty.
· to assist with tactics before and during the mediation and the negotiation once it begins, including assisting in the necessary risk assessments that will be needed;

· to work hard in ensuring that his view of the legal position feeds helpfully into client settlement options and that justifiable (or otherwise) professional pride in that legal position does not of itself become a bar to settlement by the parties. Indeed, Megarry J once described “the law reports as charts of the wrecks of unsinkable cases.”
 
It is perhaps as well to bear in mind in looking at the risk of various possible outcomes that credible research has found that lawyers in the USA are generally over-confident in their prediction of the outcome of cases and that such over-confidence does not seem to decrease with more years of legal experience
. That research also found that the more confidence a lawyer expressed in his or her ability to achieve a possible result, the more likely he or she was to fail to achieve those results. The same research demonstrates that female lawyers, whilst still over-confident in predicting outcomes, were not as over-confident as their male counterparts. 
It is a moot point what the outcome might be if that research were to be repeated with UK lawyers, who operate in a very different legal environment from the USA. In any event, mediation should not be based solely on a continued intellectual and adversarial battle between lawyers. In mediation, the respective parties have control over settlement and their lawyers’ aim should be to support the client in getting to a settlement acceptable to the client, even if, on occasion, the lawyer believes he might have achieved a better financial result for his client by pursuing the litigation to trial. 
PRE-MEDIATION ACTIVITY
Once a decision has been made to mediate and a particular mediator has been agreed, what actions need to be put in place straightaway?
The date for the mediation:  There is an understandable temptation to fix an early date, particularly if the trial date is close. However, care should be taken to be sure there is enough time for all the pre-mediation activity that needs to take place. Some of that activity is set out below.
Experts: if the resolution of a dispute turns in whole or in part on expert evidence, it is always useful to consider:

· Should there be exchange of experts’ reports (or even preliminary reports) on a without prejudice basis before the mediation?

· Should the experts meet in advance of the mediation? Liability experts can see whether they can narrow the issues that have divided them and agree what are the main issues on which they do not agree. Quantum experts can do the same on a subject to liability basis, agreeing figures as figures wherever possible and where that is not possible, setting out their positions with a brief explanation as to why they each say what they say. Can time on the day of the mediation be saved by the experts meeting in advance of the mediation?
· Such meetings must be clearly agreed to be either part of the litigation process or part of the mediation, and in either case, without prejudice. The reason for clarity about the basis of the meetings is to be sure to avoid the difficulties that arose in Aird and Another -v- Prime Meridian Limited
 as to what status the experts’ joint statement had: for the Court (ie public) or for the mediation (ie without prejudice and confidential).
· It is always useful to consider the following questions: will such meetings in advance of the mediation be a good use of cost? Will they save time on the day of the mediation by avoiding the need for experts to do very extensive work during the mediation itself during which time the parties may be waiting before moving towards a settlement? Will those meetings enable consideration by lawyers and clients, in advance of the mediation, of each party’s position on the expert evidence and the concomitant risks and settlement ranges? The answer to each of those questions will usually be “yes” unless some tactical point has overriding impact. The latter might include a party not wanting to give away at an early stage that its expert advice is not entirely supportive of its position or that cost of that exercise is disproportionate. 
Documents: which documents will the mediator need to read in advance? It is always useful to try to agree between lawyers early on what should be given to the mediator. However, if there is disagreement, there is rarely a reason in mediation why each party should not give the mediator the documents that they believe he should see. It will not usually be worth the energy and cost of arguing such points in lengthy exchanges of inter-solicitor correspondence. 
Many mediators find that they are given too many documents to read for the purposes of mediation. Mediation most certainly does not require the same level of documentation and evidence as court proceedings. For example, it is not often the case that mediators need to be given witness statements prepared for a trial or large quantities of quantum documents, such as invoices or time sheets or the like. Too many unnecessary documents will result in the expenditure of otherwise avoidable cost on lawyer time, preparing a bundle, photocopying cost and mediator time (and cost) to read the documents. 
The selection of documents is usually best decided by reference to which documents are key to the issues that are dividing the parties in the dispute and relevant to the parties not having been able to settle. Another guiding thought should be: what do I need to give the mediator so that he can get a good grasp of the issues in order to assist the parties in negotiating a settlement, but always bearing in mind that he is not a judge deciding a case in court to the standard of proof necessary in litigation? 
Those documents are likely to include a written contract (but not necessarily all the Schedules to it unless they are relevant to the dispute), some of the relevant inter-party correspondence, experts’ reports and agreed experts’ statements, summary quantum documents (but not all the back up material), pre-action protocol letters and responses, and offers of settlement that have been made (including Part 36 offers) but not usually any extensive inter-solicitor correspondence. 
Pleadings are routinely sent to mediators but it is not always necessary for the mediator to read them. If in doubt as to what documents to include, the mediator will always be willing to discuss it; mediators will always welcome giving such input based on their previous experience.  

Attendees: It is vital for lawyers to tell each other and the mediator well in advance who will be attending the mediation. Leaving this to the last minute can lead to complications that are best avoided. There are several important reasons for doing this early. 
The first is to be as sure as possible that the people who are coming to the mediation will have settlement authority.  
The second is to check on parity of representation in terms of the seniority of the settlement decision makers from each party. It is clearly not likely to be helpful to have a Chief Executive for one party and a junior manager for the other party. The third is to see whether too many people are going to attend.  Is the attendance of all of them necessary to the proper conduct of the mediation in the sense of each of those attendees having a particular role to play in the mediation? If some people do not have a particular role, should they be there?  
The fourth is to be sure there is agreement as to the need for the attendance, or otherwise, of expert witnesses. 

The fifth is to enable any disagreements about the attendance of particular individuals to be discussed and resolved. Mediators are always willing to be involved in assisting the resolution of such difficulties. 
Finally, there will be rare occasions when this exchange of the names of attendees may focus minds on the possibility that certain people may feel unable to sit together in the opening session of the mediation. It is best to decide early on, with the mediator, how that situation is best handled so that everyone involved is comfortable, before the mediation day, with what is going to happen procedurally on the day.
Mediation Agreement: As early as possible, consider the draft mediation agreement circulated by the mediator and raise any points on the draft with both the other party and the mediator. If such things are left to the last minute (or even, as happens very occasionally, raised on the morning of the mediation itself), available mediation time will be lost, extra expense incurred and the mediation is less likely to begin in the right spirit. Clients are bound to wonder how a settlement can be achieved if their lawyers have difficulty agreeing the mediation agreement.
The venue: The choice of venue needs to be discussed between lawyers, agreed and booked reasonably well in advance of the mediation. It needs to be somewhere that the clients and other attendees will feel comfortable. The geographical location is often a compromise on the basis of the overall balance of convenience of the party attendees, the lawyers and the mediator. 
It is important that it has the facilities that clients and lawyers need, including, for example, catering, Wi-Fi access and reasonable levels of comfort such as air-conditioning for mediations in the summer. Is there provision available for refreshments and food if the mediation goes on into the evening? Facilities will also be needed for preparing and printing documents and a settlement agreement, as well as a photocopier. Soundproofing from room to room is essential. It is best for the rooms to be on the same floor of the building and not too far apart, otherwise the mediator may spend a great deal of time moving from one room to another. This is especially important in multi-party mediations.

It can be a trying experience for everyone to be in an inappropriate venue for mediation. Mediators can often help by suggesting appropriate venues. 
Time scales: It is very important to agree the dates on which certain steps towards the mediation day will happen. These can include:

· Does the Mediation Agreement need to be signed before the day of the mediation?  This can arise where there is a need for an express signed confidentiality agreement before the documents for the mediation are circulated or where the person with authority to sign is overseas necessitating an inevitable time lag between the preparation of an engrossment and its return to the UK duly signed.
· If there a need for some informal disclosure of documents (on a limited basis) to take place, the timescale and scope should be agreed. 

· The dates for experts’ meetings.

· The date for an experts’ joint statement.

· A date by which the Mediator will receive the documents.

· A date or dates by which the Mediator will receive Position Papers from the parties’ lawyers and on which date exchange will take place between lawyers. Is there a need for sequential, rather than contemporaneous exchange of Position Papers?
As to documents and Position Papers getting to the mediator, it is very important that those dates are kept to by the legal teams for the parties. A busy mediator will have set aside time in his diary for reading the papers. Delivery of the papers after the agreed date may be problematic for the mediator and may affect the way the mediation is able to proceed. Most importantly, it is unfair on the parties if the mediator is not able to prepare as well as he would like by reason of papers arriving late. If, on occasion, there is going to be an unavoidable delay, it is useful to discuss it straightaway with mediator to work out the best way to deal with it.
The same point applies equally to lawyers who need to have the time to assimilate and advise their client on what has been said in the other party’s Position Paper. Sometimes, late delivery of Position Papers has a knock on effect on the morning of the mediation itself when one party, faced with a new issue created by the other side’s position paper, has to spend time deciding whether or not the mediation can proceed. 
One example of this problem is an increased quantum of a professional negligence claim set out in a Position Paper taking the claimed amount into the next layers of insurance cover, where those excess layer insurers have not previously been notified of, or involved with, the claim. Another example is the possibility of a new third party needing to be involved both in the litigation and in the mediation. A more common example is where the basis of the claim or the defence in the Position Paper is substantially different from that which had previously been understood. If Position Papers are delivered on time, those kinds of issues can usually be accommodated or, at least, most of the wasted cost of an ineffective mediation date can be avoided. 

THE EFFECTIVE USE OF WRITTEN POSITION PAPERS
The importance of written Position Papers delivered in advance of the mediation should never be under-estimated. Lawyers can be certain that the client decision maker of their opposing lawyer will read their Position Paper. So a unique opportunity is created for a lawyer to address the other party’s decision maker directly and in writing. It is vital to use that opportunity to best effect. It is a powerful tool that a lawyer does not have during the ordinary course of litigation where, usually, the parties communicate only through lawyers. 
Coming with that opportunity is the need to think very carefully about the best kind of language to use in the client’s interests so as not to offend the other party and to put points fairly and clearly in straightforward language. Even if the points will be unwelcome reading for the other party, they can still be delivered without rancour, abuse or rudeness: bad news can be given in an appropriate way. Often client input can help to best tailor the presentation to suit the individuals from the other party that the client knows personally.
The second, perhaps even the secondary, purpose of Position Papers is to inform the mediator, in a summary way, what the dispute is all about and to help create an agenda for the mediation day.
Notwithstanding those two purposes, there is huge variation amongst lawyers to their approach to the drafting of Position Papers. However, based on this author’s experience of having seen several thousand Position Papers, there is a tendency for a large proportion of them to serve only the purpose of informing the mediator (or alternatively trying to convince the mediator of the rightness of the client’s position, as opposed to seeking to convince the other party), thereby missing the unique opportunity to directly address the other party’s decision maker by saying what the lawyer and his client believes the other party needs to read and understand.

For all these reasons, the Position Paper should not be seen as just another routine task that has to be gone through to get a mediation set up but, rather, when carefully thought through, a very constructive and effective tool in helping clients achieve their aims.
The following suggestions for Position Papers are put forward, not as a complete check list for every dispute, but rather in the hope that they may be of some general assistance:

· Mark them clearly as without prejudice and for use only in the mediation.

· Keep them short, consistent with making the points that need to be made. In a typical case, the aim might be 5 to 10 pages of A4 using a normal sized font. 
· The primary aim of the drafting is to get the message across to the other party’s decision maker. For that reason, they should not usually be drafted in the style of pleadings.  The secondary aim is to inform the mediator and to let the other party’s solicitor know and understand what is being said. 
· It is useful to use the first sentence of a Position Paper to set out the essence of the dispute, for example, in a fictional case: 
“This is a High Court claim in professional negligence by The Bread Bakery Limited against Hoffman Accountants LLP arising out of advice given to the Bakery by Hoffman in May 2008. The sum claimed is £780,000 plus interest and costs.” 
The stage is then set to move on to some detail. 
That is a very much better start than what follows (taken from a real case but anonymised): 
“The proceedings in Claim No. ….. were issued by the Claimant in the Queen’s Bench Division of the High Court on 5 April 2009. The Statement of Claim was served on 12 April 2009 and the Defence was served by the Defendant on 14 June 2009. The Reply was served late (after a final order made by the Court) on 13 September 2009. The mediator has all those pleadings in the bundle and there is therefore no need for any of the issues in the pleadings to be repeated here.” 
That approach leaves the reader none the wiser about the nature of the dispute and what the stumbling blocks have been to settlement. It also causes the mediator to work out for himself, in limited time, what the pleadings say the dispute is about, what is agreed and what is disputed and how much money is in dispute. More importantly, the opportunity to keep the attention of the other party’s decision maker when he reads the Position Paper is already gone. Most non-lawyers’ eyes will glaze over when faced with a narrative of that kind. Worse, the opportunity to get important points over to the other side’s decision maker may be lost then and there.
So, in drafting a Position Paper, it is a useful guide to bear in mind all the time the audience for the Position Paper: “What do I really need to get over to those people who are going to read it, particularly the decision maker for the other party, and how do I best express it for that audience in order to give my client a head start in the mediation?”
· Unless it is important and relevant to settlement discussions, there is no need to set out the procedural history of the litigation. However, if there are decisions of the court or applications pending that may carry risk for one party that could usefully be explained. 

· There is usually no need to set out in full the obligations from a contract as has to be done with pleadings. For example, it will be sufficient to say “Hoffman agreed to exercise reasonable skill and care (Clause 2 of the Agreement)”, rather than setting out the whole of Clause 2 itself. An exception to that approach might be where there is a disagreement about the proper legal construction of a contractual obligation but even then, the essence of the various possible legal constructions can be set out in the Position Paper and a copy of the contract put into the mediation bundle.
· It is useful to set out what is agreed (eg a duty to use reasonable skill and care) and what is not agreed (eg the scope of that duty or the scope of the services). The latter points of disagreement can usefully be developed into the points that have created difficulty in settling the case before the mediation and suggestions made as to how those settlement blocking issues might be progressed. For example, on liability and causation, what are the important issues and what does each party say about them. On quantum, it is useful to state where numbers are agreed and, where they are not agreed, setting out the competing numbers with explanations for the difference. 
Although understandable as a tactic, it is not particularly helpful to say something like “Hoffman and its lawyers have spent no time looking at quantum because the Bread Bakery will not establish liability in the proceedings”, when that party’s quantum expert is going to come to the mediation and demonstrate his detailed knowledge of every figure and calculation making up the quantum. Credibility is important in mediation.
· Without doubt, in drafting the Position Paper it is good to set the right tone for a negotiation. So thanking the other party for agreeing to mediate may help in some cases. Abusive and aggressive language about the other lawyer or his case or his knowledge of the law or criticism of his client’s attitude or behaviour is nearly always unhelpful (even if such things may have some merit on occasion). In any event, there are often two sides to those kinds of points.  The mediation process is about trying to accept where everyone has got to and moving from there to an agreed solution of the problems.
· If it is appropriate for a party to make an apology to the other party, then put it in the Position Paper and/or the oral statement in the opening session at or near the beginning and be astute as to how it is best expressed so that it will be well received and not seen as a platitude. It is perhaps surprising how much a genuine apology, albeit made without prejudice, can help oil the wheels of the settlement train even where liability is being disputed. So as not to detract from the apology, care is needed in choosing the words in the rest of the position paper and opening oral statement, particularly when setting out the detail as to why liability and or causation is not admitted or the quantum is disputed.
· If it is thought that a point made by the other lawyer is wrong, it is best not to just say that it is wrong, which can be perceived as an aggressive and unhelpful stance or lead to an assumption by the other party’s lawyer that the point has no substance if it cannot be explained. It is usually better to explain why a point is thought to be wrong in order to create the possibility of a dialogue at the mediation with the scope of that dialogue already determined by the Position Papers. If the point involves referring to decided cases, it can be useful to put the legal detail, case names and citations in footnotes. In that way, the other lawyer can see the legal detail but his non-lawyer client is not distracted in reading the Position Paper by case names and citations.
· Deal with the client’s case in summary form, as simply as is possible, and also deal with what the other party says about that case.  It is best to avoid Position Papers that pass like ships in the night: forcefully stating a position but not engaging with the other sides’ contentions. This will help provide the agenda for the mediation, which agenda setting is itself another function of Position Papers.
· Be sure to have the client’s full and considered input to the drafting, particularly on any commercial points that may need stating. For example, this will be particularly important if there is an ongoing commercial relationship between the parties or a possible future business relationship. Mediation is very much a process that gives the rights over settlement decision making to the parties themselves and that aspect should be taken into account in the style and kind of language used in Position Papers.

· Set out the legal costs incurred to date and an estimate of the likely legal costs yet to be incurred to judgment at a trial, including whether or not the client is able to recover VAT on costs and damages. In each case, include experts and Counsel’s fees, showing them separately. This information can help to inform decisions as to whether it is better to settle at mediation than let the dispute go to trial. In short, it forms an important part of risk assessment. Dealing with this in the Position Paper saves time on the day of the mediation.
· Draw attention to any settlement discussions and any offers made previously, including Part 36 offers and Calderbank offers. Make sure the mediator gets copies of those offers in advance of the mediation.
· Sometimes it can be useful to set out the various possible outcomes of the litigation and what each outcome means in terms of money – a preliminary risk assessment. That approach can work well because it has the potential to set the agenda for discussions at the mediation which can be an advantage to the party that does it. On other occasions it may be better to do that exercise in private with the mediator at the mediation. In every case, it is worth actively considering, before the Position Paper is finalised, which is the better of those two approaches.
· Finally, decide what, if anything, should be held back for use in the oral presentation in the plenary session at the mediation or for use later in the mediation. 
On occasion, it may be appropriate pre-mediation to either send a separate note to the mediator for his eyes only (ie not to be revealed to the other party) or to convey some points orally by telephone to the mediator on the same basis. Such points will be things that the party wants the mediator to be aware of but which that party does not want revealed to the other party. 
By way of examples, it might be that the limit of indemnity in a professional indemnity policy is much lower than the amount of the claim or that a party cannot continue to pay legal cost for very much longer or that the costs of going to trial are unaffordable and cannot be financed or that there is a reservation of rights between the insured and the insurer. It is important for the mediator to be aware of such things but whether or not the points are revealed to the other party will be determined by agreement between that party and the mediator. In the absence of such agreement as to revealing that information, it will remain confidential between the mediator and the party. 
PART TWO

Part Two of this Article will look at Preparing for the Day, Effective use of the Plenary Session, Using Private Meetings to Best Advantage, Other Activity, Timing of Settlement Discussions, Decision Makers’ Meetings and Settlement Agreements.
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