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It is a very great pleasure and honour to be here in the great city of Glasgow to deliver your Annual Lecture.
A key factor in the increasing trend towards mediation, which is supported by studies of the attitudes of international business to dispute resolution, is that parties generally want their problems solved cost effectively and efficiently and that this will often best be achieved through a negotiated settlement.

Mediation is very much alive in England and Wales in the commercial disputes field in which I am involved. 
However, there are still some doubters about the usefulness and effectiveness of mediation and the important part it now plays in the commercial world and in the civil justice system in England and Wales.  I would like to touch on some recent comments before I talk about the EU Directive. 
INTRODUCTION
I was not privileged to hear one of the Hamlyn Lectures given in Edinburgh last December by the very distinguished academic from University College, London, Professor Dame Hazel Genn, under the title “ADR and civil justice: What's justice got to do with it?” From what I have read of her lecture, she raised some very interesting and important issues. However, there are some of her points with which I find myself somewhat out of sympathy. I take four of them here:
· “Has there been some loss of confidence in the judicial role? A loss of belief in the inherent value of their own authority? Or is it that after years on the other side of the bench, judges develop a distaste for adversarialism? Or have the judiciary been co-opted by the emerging profession of ADR providers? (Certainly, some of the judges who have given the most robust pro-mediation judgments are currently enjoying post-retirement careers as mediators.)” I think it is right that Judges have always had a distaste for adversarialism for its own sake but the idea that Judges have somehow been corrupted in their intellectual rigour or their role in deciding disputes by the cause of mediation to the detriment of civil justice seems to me to be a fanciful idea. 
· “The push for less law is supported by the growing ADR profession which professes a mission to rid society of conflict, but which is more interested in the profits to be made from large commercial dispute settlement than the small change of the county courts.” I do not believe that mediators are at all involved in a “push for less law”. After all, many mediators are lawyers and the law itself is the necessary backdrop to most commercial mediations. Nor do I agree that mediators have a mission to remove conflict from society. Rather they have a mission to offer another tool in the arsenal of dispute resolution methods. Her suggestion that mediators are not interested in County Court cases is very much less than fair to the many hundreds of dedicated mediators, both private and government employees, who deal with thousands of such cases every year in England for either a very modest fee or no fee, or to those mediators (including some very senior mediators) who work pro-bono for LawWorks Mediation, part of the charity, the Solicitors’ Pro-Bono Group.
· “While [mediation] is an important supplement to courts that should be made available to anyone contemplating litigation, it cannot supplant the machinery of civil justice precisely because, in civil cases, the background threat of litigation is necessary to bring people to the table” and “Mediation without the credible threat of judicial determination is the sound of one hand clapping.” This is spot on and it follows that we must maintain a credible and high quality civil justice system for that reason and many other more important reasons. However, it seems to me to be an incomplete view. In England, a substantial number of mediations take place before proceedings have even been threatened (eg, where there is a need to solve a problem because of ongoing commercial relationships between the parties, or, where there is some other over-riding commercial reason for a negotiated agreement, or in “deal-mediation” where there is no “dispute”). Further, disputes are being mediated in the Pre-Action Protocol phase, before proceedings have been started. That is all becoming an important part of mediation in England.
·  “What we have learned about outcome is that the readiness of parties to mediate is an important factor in settlement. Put simply, cases are more likely to settle at mediation if the parties enter the process voluntarily rather than being pressured into the process. It seems clear that increased pressure to mediate appears to depress settlement rates. When people are forced to mediate, they may go through the motions without any intention of settling.” That proposition certainly comes out of the research that Professor Genn did at the Central London County Court
 and other statistics from Exeter and Birmingham, which compared the settlement rates in a small number of mediations pre-Woolf and a very much larger number after the English courts began to encourage mediation and to impose costs sanctions for an unreasonable refusal to mediate
. However, it is felt, albeit subjectively, by many mediators in England that most parties who are pushed very firmly by Judges towards mediation will in fact actively participate in the process. Indeed, statistics from Australia, Canada and Singapore demonstrate that such a feeling is in fact the case in those jurisdictions. Perhaps counter-intuitively, some compulsory mediation schemes have produced higher settlement rates than their voluntary counterparts
. 
So, moving on from a Hamlyn Lecture in Edinburgh, how is mediation faring in Scotland? I commend you to the article “The Growth of Mediation in Practice”
 by John Sturrock QC of Core Solutions Group in which he analyses statistics from mediations undertaken by Core. Amongst many important findings, we are told, for example, that  72 law firms had been involved in mediations over a two-year period (120 over six years) and that 200 individual solicitors had been so involved over a two-year period (360 over a six year period). The article sets out the very wide range of types of disputes that have been mediated. On that evidence alone, mediation is alive, well and prospering in Scotland
THE EU DIRECTIVE ON CERTAIN ASPECTS OF MEDIATION
Against that background, I now turn to the subject you have chosen for me to speak about; the implementation of the “EU Directive on certain aspects of mediation
.” It is a matter of some importance in the field of mediation. The difficulty that I have in talking to you is that neither the powers that be in England and Wales or Scotland (so far as I know) have yet revealed formally how they intend to deal with implementation of the Directive or consult about implementation.  So the best I can do for you this evening is to consider what the Directive appears to require and some of the issues that need to be considered in relation to its implementation in England, Wales and Scotland, although, because of my English law background, I will necessarily give a view from south of the border.
COMING INTO FORCE
The European Parliament formally approved on 23 April, 2008, the common position of the Council of the European Union on a Mediation Directive. This Directive, a copy of which is appended to these notes, was published in the Official Journal on 24 May 2008 and came into force 20 days later.
 It is concerned only with cross-border mediation across the states of the European Union, not UK domestic mediation. The date for transposition
 of the Directive by separate legislation in each Member State is 21 May 2011,
 but excepting Denmark which has opted out of the Directive. This means legislation by 21 May 2011 in the UK, save that the date for transposition of Article 10
 is 21 November 2010.  If mediators and the users of mediation want to influence the government on this legislation and assist constructively as to how it might best be achieved, one year has already gone and there are now only 2 years left before implementation – time enough to give careful consideration to what is best.
Please note that mediation is defined
 in the Directive but it is not entirely clear what types of mediation it is intended to cover (although the title of the Directive refers to civil and commercial matters). As drafted it will include family law mediation. In any event, it will be essential for the types of mediation covered to be defined.

CROSS-BORDER MEDIATION ONLY?

The Directive states: 
“The provisions of this Directive should apply only to mediation in cross-border disputes, but nothing should prevent Member States from applying such provisions also to internal mediation processes.”
 
A cross-border dispute is defined as one in which at least one of the parties is domiciled or habitually resident in a Member State other than that of any other party.
 Earlier drafts of the Directive would have applied to both cross-border and domestic mediation.

So when Member States implement the Directive, they will have to decide whether they want to limit their implementing legislation to cross-border mediations or whether they also want to apply the provisions of the Directive to internal domestic mediations. It might seem a little odd if only cross border mediations were to be governed by the Directive, leaving domestic mediation to its own devices. That is particularly so given that there are a very small number of cross border mediations in the EU when compared with domestic mediations. 

IMPLEMENTATION BY PRIMARY LEGISLATION OR STATUTORY INSTRUMENT?

There is a political aspect as to implementation: EU Directives can be implemented under the European Communities Act, 1972 by secondary legislation
 (namely a Statutory Instrument), which is an easy legislative process. However, if implementation is to be wider than what is actually required by the Directive, say for domestic mediation or mediation privilege or compulsory mediation, then parliamentary time has to be made available and a new statute enacted. Are there any votes for politicians in seeking to enact legislation for domestic mediation, particularly before 21 May 2011 and during the build up to the next general election in the UK? Probably not! However, if domestic mediation is not covered by the implementation of the Directive, it is to be hoped that legislation will be brought in separately at some date in the not too distant future; otherwise we will have a two track system.
EXCEPTIONS AS TO THE SCOPE OF THE DIRECTIVE

The Directive is expressly stated not to apply to disputes involving the revenue, customs or administrative matters or to the liability of the State for acts and omissions in the exercise of State authority (acta iure imperii) 
.

MAIN PROVISIONS OF THE DIRECTIVE

The Directive deals with five main areas:

1. Training of mediators and the development and adherence to a voluntary code of conduct by mediators;

2. A right for judges to invite parties to mediate;
3. Member States are obliged to set up a mechanism that ensures mediation settlement agreements can be enforceable at the parties’ request;
4. Mediation confidentiality must be assured and mediators cannot be compelled to give evidence; and
5. Limitation and prescriptions periods are to be suspended whilst parties mediate.
I now turn to those five main provisions in more detail to see how they may be implemented. 

TRAINING AND QUALITY CONTROL
The provisions for ensuring the quality of mediation are contained in Article 4. There are important provisions which are highly relevant to the whole question of regulation, continuing practice development and monitoring of standards, not only of mediation providers but mediators themselves. 
It might be said that the existing arrangements in England and Wales and Scotland already meet the Directive’s requirement as to quality.  Mediators almost all work under a published Code of Conduct, either by declaring adherence to it or by contracting to do so in the mediation agreement.  Many mediation providers, such as CEDR, the ADR Group and the Chartered Institute of Arbitrators require the adherence of those they nominate to a written Code of Conduct, as does the Civil Mediation Council when registering mediation providers. In Scotland, the Scottish Mediation Register requires its registrants to adhere to a Code of Conduct (Guidelines on the Practice of Mediation in Scotland
, which is consistent with the EU Code of Conduct
). 
How should the Directive be implemented?  Should conduct be a private matter between a mediator and the parties, for example, by making it a requirement for mediators to expressly state in the mediation agreement the Code of Conduct to which they adhere? Alternatively, should there be some statutory body that requires mediators to comply with some appropriate standard, such as the EU Code of Conduct?  The latter seems unlikely because the thrust of the consultation on the Directive was to minimise the need for regulatory requirements so regulation will probably not be brought in to deal with the implementation of Article 4.  

A RIGHT FOR JUDGES TO INVITE PARTIES TO MEDIATE
The Directive gives power
 to Judges to invite the parties to use mediation to try to settle the dispute. The Judge can also invite parties to attend an information session
 on the use of mediation “if such sessions are held and are easily available.” “Invite” does not mean “compel.” So there is no requirement for compulsory mediation.
However, the Directive also states
 that this requirement is without prejudice to legislation making the use of mediation compulsory or subject to incentives or sanctions, provided the right of access to the judicial system is maintained. Several points arise out of that:

· This may well provide support for those who advocate compulsory mediation. If the Government were to introduce compulsory mediation in England and Wales as part of the Civil Procedure Rules, along similar lines to that used in Western Australia and some of States in USA, there is nothing in the Directive to prevent it, provided that it is part of the litigation process and the litigant has recourse to the courts.

· The Directive bends to the will of Article 6 of the European Convention on Human Rights
, the right to a fair trial, in a way that seems to cut right across the problem which the Court of Appeal appeared to have in Halsey
, where Lord Justice Dyson said: 
“The court in Strasbourg has said in relation to article 6 of the European Convention on Human Rights that the right of access to a court may be waived, for example by means of an arbitration agreement, but such waiver should be subjected to "particularly careful review" to ensure that the claimant is not subject to "constraint": see Deweer v Belgium (1980) 2 EHRR 439, para 49. If that is the approach of the ECtHR to an agreement to arbitrate, it seems to us likely that compulsion of ADR would be regarded as an unacceptable constraint on the right of access to the court and, therefore, a violation of article 6.”
 
That is a view that has been widely criticised since the Halsey decision was handed down and will be dealt with by implementation of the Directive (at least in relation to cross-border mediation).
· In court proceedings, costs sanctions developed by the courts in England and Wales in respect of an unreasonable refusal to mediate are not a breach of the rights under Article 6 of the Convention on Human Rights or the Directive.

ENFORCABILITY OF MEDIATED SETTLEMENTS

The Directive makes provision
 for a mediated settlement in writing to be capable of enforcement in all Member States. It is not entirely clear what is required for implementation in the UK because any agreement in writing can be enforced in the courts. In reality, domestic and cross-border mediated settlements rarely need to be enforced, probably because they are consensually arrived at.

In England and Wales, where there are existing proceedings, a mediated settlement is usually in the form of a court order (such as a Tomlin Order which expressly gives liberty to apply to the court to enforce the agreed settlement). 

Where there are no court proceedings, a settlement agreement can be sued on as a contract. 

One idea might be to have some changes in England and Wales to the Civil Procedure Rules for mediation settlement agreement enforcement (whether by Tomlin Order or just by contractual agreement reached at a time pre-proceedings) along the lines of the procedure
 adopted by the Technology and Construction Court in the enforcement of adjudicators’ decisions made under the Housing Grants, Construction and Regeneration Act, 1996. This procedure really amounts to a fast-track summary judgment application by the abridgement of time in such cases so that they come on for hearing very quickly indeed. This would have the advantage for mediation of not requiring primary legislation but merely Civil Procedure Rule changes. 

There are provisions in the Directive
 safeguarding an agreement which is contrary to the law of a particular Member State being enforced there, but in practice, it is likely to mean that no court will allow a party to ‘unpick’ a mediated settlement in another jurisdiction. There are special provisions in the case of mediations involving family law, where the approval of the court is required, but in general for most civil and commercial contracts, this provision should ensure that all Member States will recognise and enforce a written settlement agreement without undue difficulty.

In reality, domestic and cross-border mediated settlements rarely need to be enforced, probably because they are consensually arrived at. 

MEDIATION CONFIDENTIALITY AND PRIVILEGE

Mediation confidentiality and privilege has been the subject of quite a number of court decisions in the last few years in England and Wales. Those cases have been routinely decided on the basis of the without prejudice rule in negotiations. There has been no development of a special mediation privilege, although it has been acknowledged that there might be such a thing. In short, the courts tend to regard mediation as being without prejudice assisted negotiation
. In reality, mediation is more than that. For example, there are conversations between the parties directly and through the mediator, as well as private conversations between each party and the mediator that are not revealed to other parties.

To give you some idea of what has been going on in England and Wales, here is a very brief summary.

The without prejudice rule renders without prejudice documents and negotiations inadmissible in evidence and those documents privileged from disclosure. The rule
 is said to have two justifications: firstly, public policy to encourage parties to settle disputes by excluding from evidence admissions made during negotiations
; secondly, by reason of implied agreement about what are commonly understood to be the consequences of negotiating on a without prejudice basis
 where an offer had been made on the basis that it was without prejudice but that it may be relied on in court as to the question of costs, but only after judgment had been given on everything except costs). In mediation, on the other hand, express terms both as to privilege and confidentiality are always contained in mediation written agreements and, in such cases, it is not just a matter of public policy or implied agreement.

It is convenient to look at the most important exceptions to the without prejudice rule that were considered in Unilever PLC v The Proctor and Gamble Company,
 namely situations where the court can receive evidence of what took place notwithstanding the without prejudice tag that was applied at the time. The list of exceptions in Unilever is said not to be exhaustive but there are eight such exceptions there set out. Those exceptions are now considered to see how some of them have been utilised in cases involving mediation.

EXCEPTION 1

This exception is to prove the existence of a concluded agreement
. 

Brown v Patel and ADR Group
 arose out of a mediation and involved consideration of this exception. Notwithstanding that the express terms of the mediation agreement stated that no agreement would be binding unless it was reduced to writing and signed by, or on behalf of, the parties, the Judge heard evidence as to an alleged agreement concluded by telephone the day after the mediation. That was notwithstanding what had previously been said to the contrary by Dyson LJ in Halsey v Milton Keynes General NHS Trust and Steel v Joy and Another
 where it was said it was not for the courts to inquire into what happened at a mediation.
Brown v Patel is a worrying case as to privilege in mediation.

EXCEPTION 2

Evidence of the negotiations is also admissible to show that an agreement apparently concluded between the parties during the negotiations should be set aside on the ground of misrepresentation, fraud or undue influence
. 

A potential addition to this category of exception is Ruttle Plant Hire v The Secretary of State for the Environment and Rural Affairs.
 The dispute is about payments for emergency work done to contain and eradicate the outbreak of foot and mouth disease in 2001. The case is ongoing and it remains to be decided whether Ruttle can have the mediated settlement agreement set aside on the grounds of economic duress.
 So for the first time in England and Wales, economic duress is the vehicle to try to set aside a mediated settlement. It seems likely that issues will arise as to what, if any, evidence can be adduced in relation to what happened at the mediation that is said to constitute economic duress.  Time will tell.
EXCEPTION 3

Even if there is no concluded compromise, a clear statement which is made by one party to negotiations, and on which the other party is intended to act and does in fact act, may be admissible as giving rise to an estoppel
. 
This exception was considered in Brown v Patel and ADR Group
 Counsel for Brown had submitted that clause 1.4 of the mediation agreement (no agreement would be binding unless it was reduced to writing and signed by, or on behalf of, the parties) was impliedly waived by virtue of Mrs Patel's offer having been left open for acceptance from the day of the mediation until midday on the following day. He submitted that to give effect to clause 1.4 would deprive that acceptance period of any meaning. The Judge rejected that argument. 

EXCEPTION 4

Apart from any concluded contract or estoppel, one party may be allowed to give evidence of what the other said or wrote in without prejudice negotiations if the exclusion of the evidence would act as a cloak for perjury, blackmail or other "unambiguous impropriety"
. The court has warned that the exception should be applied only in the clearest cases of abuse of a privileged occasion.

Venture Investment Placement Limited v Hall,
 looked at in what circumstances, if any, can something said during mediation, alleged to amount to threats, be outside the cloak of without prejudice and confidentiality created by the mediation agreement. The Judge decided that such issues could not be dealt with at an interlocutory hearing, so an injunction was granted to restrain disclosure to third parties of the alleged threats, pending trial or further order. 
EXCEPTION 5

Evidence of negotiations may be given (for instance, on an application to strike out proceedings for want of prosecution) in order to explain delay or apparent acquiescence. As Walker LJ said in Unilever, Lindley LJ had noted this exception in Walker v Wilsher
, but regarded it as limited to "the fact that such letters have been written and the dates at which they were written". So far as I am aware, there are no mediation cases under this exception but the Directive contains a provision to suspend the running of the limitation period during a mediation
 (see below).
EXCEPTION 6

Disclosure of documents in subsequent proceedings may be ordered on the question of the reasonableness of mitigation (Muller v Linsley and Mortimer
). 

Muller is not a case involving mediation. Mr Muller was a director and shareholder in a software company. After starting proceedings against the company, he negotiated a settlement. Mr and Mrs Muller then sought damages from their solicitors in proceedings. They said that the settlement with the company was a reasonable attempt to mitigate their loss as against the solicitors. Those solicitors sought disclosure of without prejudice documents going to the settlement and its reasonableness. Disclosure was ordered by the court. Hoffman LJ said that the public policy justification was directed solely to admissions in without prejudice correspondence, not to statements which were independently relevant of the truth of facts alleged to have been admitted. Swinton Thomas LJ and Leggatt LJ said that by putting the reasonableness of the settlement in issue, Mr and Mrs Muller had waived privilege. So here was a case where without prejudice documents passing between two parties to a settlement were ordered to be disclosed to a third party in a different dispute, albeit a factually related dispute.

Muller was considered last year in Cumbria Waste Management Limited, Lakeland Waste Management Limited v Baines Wilson (a Firm).
 In two separate mediations, Cumbria and Lakeland had settled disputes with the Department for Environment, Food and Rural Affairs ("DEFRA"). In later proceedings, they sought to recover more money from their solicitors, Baines Wilson, alleging negligence in connection with the drafting and negotiation of the agreements with DEFRA. Baines Wilson wanted the court to order disclosure of documents created in the two mediations which they said went to the reasonableness of the mediated settlements. Baines Wilson had not been a party to the mediations. DEFRA refused to consent to Baines Wilson seeing the documents. However, Frances Kirkham J (sitting as a High Court Judge) was not persuaded that Baines Wilson was in the same position as the solicitors in Muller so she did not order disclosure of the documents. 

Cumbria is a robust decision, strongly supporting the privilege and confidentiality of mediation, from a Judge who has a clear understanding of what mediation is all about. On the other hand, it might be said to represent a very fine distinction from the approach of the superior court in Muller. 

EXCEPTIONS 7 & 8

The next two exceptions are:

1. An offer expressly made 'without prejudice except as to costs' (Cutts v Head
). This is not going to arise in the context of commercial mediation.

2. In matrimonial cases, there has developed what is now a distinct privilege extending to communications received in confidence with a view to matrimonial conciliation (Re D
). However, it is interesting to note that a separate and distinct category of privilege has been created here, albeit in the context of proceedings under the Children Act 1989 for the protection of children. It puts such conciliation beyond the scope of the without prejudice rule and, therefore, not subject to the exceptions to that rule. Sir Thomas Bingham MR thought it not 

"…fruitful to debate the relationship of this privilege with the more familiar head of 'without prejudice' privilege. That its underlying rationale is similar, and that it developed by way of analogy with 'without prejudice' privilege, seems clear. But both Lord Hailsham and Lord Simon in D v National Society for the Prevention of Cruelty to Children
 regarded it as having developed into a new category of privilege based on the public interest in the stability of marriage."

Given that mediation is now regarded as an important part of public policy in relation to access to justice and by the courts, it is possible that the analysis in Re D (i.e. special privilege developing by analogy with without prejudice privilege) could be deployed to help create a special mediation privilege. So far that has not happened and there appear to be no sign of it happening. 

OTHER CASES INVOLVING PRIVILEGE

There are other cases where the privilege has been firmly upheld in relation to mediation. For example, in Reed Executive PLC and Another v Reed Business Information Ltd,
 there was an issue as to whether there had been an unreasonable refusal to mediate that merited a cost sanction (by reference to the decision in Halsey
 to that effect). The Court of Appeal refused to look at without prejudice correspondence for that purpose. In doing so, it decided that Halsey had not altered the rule from 1889 in Walker v Wilsher
 that letters or conversations written or declared to be "without prejudice" cannot be taken into consideration in determining whether there is good cause for depriving a successful litigant of costs.

However, in Earl of Malmesbury v Strutt & Parker and Anor,
 following an agreed waiver of privilege by both parties,
 the court looked at without prejudice material in order to decide whether or not there should be a cost sanction where it was said one party had behaved unreasonably in a mediation. 

In Leicester Circuits Ltd v Coats Industries PLC,
 no point was taken that the court was not allowed to look at what happened before one party decided to pull out of the mediation just before it was due to take place. In like manner, the court received in evidence without prejudice material from a mediation, without objection from the parties, in SITA v Watson Wyatt and Maxwell Batley.

An injunction was granted by Lloyd J in Instance and Others v Denny Bros Printing Ltd and Others
 to restrain the use of documents from an English mediation for the intended purpose of supporting proceedings in the United States.

In summary, we can see the courts in England and Wales generally supporting mediation but we can also see some inconsistent approaches in relation to privilege, no sign of a special mediation privilege emerging and reliance by the courts on precedent set in cases about without prejudice negotiation simpliciter, rather than cases considering mediation from first principles.

THE DIRECTIVE AND MEDIATION CONFIDENTIALITY AND PRIVILEGE

Now let us look at the Directive against that background.

Article 7 contains some very important provisions, which, if implemented as I consider they ought, could have far reaching effects upon cases such as Brown v Patel, Ruttle Plant Hire, Lakeland Waste Management Limited and Baines Wilson (a Firm) and Earl of Malmesbury. The Article provides for the protection for mediators from being compelled to give evidence:

“Given that mediation is intended to take place in a manner that respects confidentiality, Member States shall ensure that, unless the parties agree otherwise, neither mediators nor those involved in the administration of the mediation process shall be compelled to give evidence in civil and commercial judicial proceedings or arbitration regarding information arising out of or in connection with a mediation process”
There is an express statement
 that nothing in the Directive prevents the enactment of stricter provisions as to confidentiality than those in the Directive.

Article 7 is very much shorter and less broad in its scope than the previous draft of the Directive.
 In essence, it provides that neither mediators nor mediation service providers can be compelled to give evidence, subject to three exceptions. The first exception is where the parties otherwise agree; the second is where overriding questions of public policy arise; the third is disclosure of a settlement for the purposes of enforcement and that disclosure is uncontroversial.

Taking the first of those two exceptions, it is clearly intended by Article 7 that the parties to a mediation can agree to call the mediator to give evidence but it is not entirely clear as to what that evidence may relate to. For example, if the parties agree, is the mediator required to give evidence about what happened in a private session with one party? How is this new provision to be viewed against the common standard contractual provision in mediation agreements that the parties will not call the mediator to give evidence? Is the provision in the Directive intended to take precedence over what has been otherwise agreed by contract? This will need very carefully thinking through in drafting the implementation arrangements.
As to the second exception, namely, “overriding considerations of public policy”, it is not clear what that means. It would certainly properly cover a situation where there was a danger to life or a cover-up of health-threatening environmental pollution, but where is the line to be drawn? For example, does it include as “overriding questions of public policy”, all of the exceptions to privilege set out in the Unilever case? In fact, it cannot be all of them because, for example, the exception in Cutts v Head
 is said to be based on express or implied agreement (rather than overriding public policy). Again, this will need very carefully thinking through in drafting the implementation arrangements.
There is no privilege or confidentiality created by the Directive for the parties to the mediation. It does not deal with privilege of information in relation to third parties who were not parties to the mediation (as discussed above in relation to Muller v Linsley and Mortimer
 and Cumbria Waste Management Limited, Lakeland Waste Management Limited v Baines Wilson (a Firm)
). No other privilege is created for the mediator or mediation service provider. In short, it is regulation of mediation privilege with an extremely light touch. Indeed, that light touch is exactly what was intended by the European Parliament so as not to cause any difficulties to the development of mediation in Europe at a time when some countries are less advanced in their mediation activity than others. 

However, both the devil and the difficulty will be in the detail of the drafting of the privilege provisions in UK legislation.
The Directive provides a ready vehicle for any changes to the law which may be desirable for cross-border mediations and domestic mediations if they are to be covered. However, it might be said that privilege is a matter of law which the courts can develop without the need for a Statute. Certainly the observations of the Master of the Rolls
 at the Civil Mediation Council Annual Conference last year, would suggest that, given the right case, this may be something the Court of Appeal might consider doing. 
Alternatively, should we adopt a mediation privilege something like the Uniform Mediation Act
 in the USA, particularly the recent amendments to the UMA made by the State of New Jersey
, would provide for all the necessary exceptions to protect public policy interests while at the same time put a much needed brake upon the sort of satellite litigation which the Master of the Rolls decried in his speech? 
The UMA creates a privilege against disclosure of any “mediation communication”
 by the parties to the mediation, the mediator, and non-parties, such as experts who attend the mediation. The privilege applies to judicial, administrative, or legislative proceedings and arbitration.  It applies unless waived by all parties to the mediation and, in the case of mediator privilege, waived by the mediator as well.  The UMA exceptions to privilege are set out in Section 6 as: a signed settlement agreement; a public mediation; threats of bodily injury or crime of violence; planning crime or attempting to commit crime or concealing a crime; professional misconduct of the mediator, professional misconduct of a mediation party, non-party participant, or representative of a party based on conduct occurring during a mediation and, finally, protection of children.
Interestingly, the Law Reform Commission of Ireland is presently consulting
, independently of the requirements of the Directive, about the possibility of putting the confidentiality and privilege of both mediation and conciliation on to a statutory footing. The Consultation Paper makes a very interesting read over its 365 pages of analysis, discussion and recommendations. 
Should implementation provide for statutory mediator immunity, subject to exceptions? Both Arbitrators in England and Wales
 and in Scotland under the Scottish Arbitration Rules
 and Adjudicators
 have such immunity save in respect of bad faith.
But should we be careful what we wish for? 
Essentially the question boils down to: do we want a development of the law by Judges on a case by case basis or do we prefer to set it all out in a mediation statute akin to the UMA? Sadly, this question may well be determined in the immediate future by the expediency of implementation of the Directive by Statutory Instrument but it remains an open question for possible later mediation legislation.
LIMITATION/PRECRIPTION PERIODS
Article 8 provides for the necessary changes in the law to be implemented so that parties who mediate will not be prevented from subsequently pursuing court action by the expiry of limitation or prescription periods. This was driven during consultation by the short periods of limitation in some parts of the EU. The wording of the Article is quite straightforward: 

“Member States shall ensure that parties who choose mediation in an attempt to settle a dispute are not subsequently prevented from initiating judicial proceedings or arbitration in relation to that dispute by the expiry of limitation or prescription periods during the mediation process”

However, implementation may not be straightforward. In Scotland, it probably is not possible to extend the prescription period by agreement and that gives rise to a particular issue. 
Furthermore, when does mediation start and when does it finish for the purposes of limitation/prescription? Does it start when the mediation agreement is signed or at an earlier date when mediation has been agreed in principle? It will finish on the day of the mediation if a settlement is concluded but then limitation issues may well be of academic interest only. When does it finish, if not settled on the day, and discussions continue by telephone through the mediator? Certainty needs to be the guiding principle here.
One option might be to require by the implementation of the Directive that start and finish dates be set out in mediation agreements, but with a fall-back default position defined in the legislation. That would give the opportunity for party autonomy on this issue. 

The CIArb Mediation Sub-Committee is looking just now at this question in preparing a Standard Mediation Agreement to go with the already published Mediation Rules. It may be that those contract provisions will follow this kind of approach:

· As to the start of the mediation: the date of signature of the mediation agreement, or, if earlier, the date stated in the Appendix to the agreement.
· As to the end of the mediation: a date 28 days after the date of the mediation agreement, unless further extended by an express agreement in writing signed by or on behalf of the parties.

There is another reason unrelated to the Directive for defining when a mediation ends, namely to have certainty as to the effect of things done after the mediation day. For example, in a recent case in New South Wales
, it was argued that an offer made without prejudice save as to costs was not something a Judge could look at in determining his costs order. That was because the offer had been made after the mediation day but before a notice, required by statute, had been filed by the mediator at court stating that the mediation was over.

CONCLUSION

The Directive provides a great opportunity to implement changes which many believe are necessary to preserve the integrity of the mediation process and prevent mediation from becoming another fertile source of ancillary litigation. We are at a cross roads in the mediation world with the Directive. We can have a clear way ahead if government chooses to take it up in a positive way with full and proper consultation. It is up to the mediation community to ensure that we help steer those responsible for implementing the Directive into following the right path and use the opportunity to introduce the necessary measures for the benefit of mediation at large and not to confine it to cross-border disputes.

©
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